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natural shrewdness. The owner in all human probability would 
never have so successfully conducted his speculation. 

The application of the rule where mining stock has been con- 
verted is peculiarly unjust. The objections apply with more 
force in such cases because of its habitual instability in value. 
All stocks vary in value at different times, but mining stocks 
fluctuate consistently. While there is usually some legitimate 
reason for the changes in the value of industrials, unfounded rumor 
is likely to work up or destroy a market for mining stocks. 

The rule which allows only the recovery for the highest price 
which the stock attains between the time of conversion and a 
reasonable time thereafter, upon the whole appears more equitable 
and just than that which allows the highest price to the date of 
verdict. Besides its reasonableness, the rule has the support of 
the Supreme Court of the United States. 7 The injustice which 
results from applying the rule illustrated in the principal case, 
particularly where mining stock is involved, suggests the propriety 
of an amendment of the section of the code above cited. The 
courts are bound by the statute now in force. 

C. A. B., Jr. 

Eminent Domain: Damages: Business. — The Constitution 
of the State of California 1 provides that private property shall not 
be taken or damaged for public use without just compensation; 
and the Civil Code 2 of the same state defines eminent domain as 
being the right of the people or government to take private property 
for public use. In view of the constitutional provision and enact- 
ment of the legislature, should the owner be compensated for 
injuries to his business when his land is taken by eminent domain? 
In the case of Oakland v. Pacific Coast Lumber & Mill Company, 3 
the Supreme Court of California, speaking through Mr. Justice 
Henshaw, said, "It is quite within the power of the legislature to 
declare that a damage to that form of property known as business, 
or the good will of a business, shall be compensated for, but unless 
the constitution or legislature has so declared, it is the universal 
rule of construction that an injury or inconvenience to a business 
is damnum absque injuria and does not form an element of the 
compensatory damages to be awarded." The court followed a 
well beaten path of decisions both in California and in other 
jurisdictions, 4 for it has been almost universally held that business 
is not property which must be paid for in the exercise of the 
power of eminent domain. 



7 Galigher v. Jones (1888), 129 U. S. 193, 32 h. Ed. 658, 9 Sup. Ct. 
Rep. 335; McKinly v. Williams (1896), 74 Fed. 94. 
!Art. i, § 14. 

2 Cal. Civ. Code, § 1237. 

3 (Dec. 6, 1915), 50 Cal. Dec. 547. 153 Pac. 705. 

*Robbins v. City of Scranton (1907), 217 Pa. 577, 66 Atl. 977; 
Henderson v. City of Lexington (1908), 33 Ky. 703, 111 S. W. 318; 
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Why the denotation of the word property should exclude busi- 
ness and good will it is difficult to conceive. In uses other than 
in eminent domain proceedings, things intangible in their nature 
are considered to be property; an incorporeal thing coming within 
the meaning of the word just as much as a thing corporeal.. It 
can, then, hardly be said that it is because business and good will 
are generally of an intangible character, that they are excluded from 
consideration in eminent domain proceedings, for tangibility never 
has been a criterion for determining what is property. It has 
long been held that things intangible in nature, such as business 
and good will, are subject to taxation as property. 5 It is therefore 
hard to see why compensation should not be made for the same 
things where damaged or destroyed under the power of eminent 
domain. 

It is often argued that the business conducted upon the property 
is not taken or damaged, and that the owner may remove it to a 
new location, 6 and there commence anew. By changing the words 
of Lord Coke from "What is property but the use thereof" into 
"What is business but the profits therefrom," the contention that 
the business is not taken or damaged appears to be answered. 
Nothing could be more absurd than to say that a retail grocery 
business forced through eminent domain proceedings to leave the 
community wherein each and every one of its customers resided, 
is not taken or damaged. True, it may not be taken to be 
beneficially used by the taker, but the taker has nevertheless 
deprived the owner of all the profits. And it is the deprivation of 
the owner, not the beneficial use of the taker, that in law consti- 
tutes a taking or damaging. 

That a state has power of compulsory interference with the 
rights of property no one denies, but the justice of depriving a 
man of his property without compensating him for it is not 
apparent. A few states seeing the injustice of the general rule 
that business is not the subject of compensation, have passed 
statutes in certain cases which in part cure the defect in the law 
existing theretofore. Under one of these statutes the owner of a 
boarding house was held entitled to compensation for damages to her 
established business, 7 and under another a physician was allowed 
compensation for the loss of his practice caused by the carrying 



Becker v. Philadelphia, etc. R. R. Co. (1896), 177 Pa. 252, 35 Atl. 617, 35 
L. R. A. 583; San Francisco v. Kiernan (1893), 98 Cal. 614, 33 Pac. 
720; Esch v. Chicago, etc. R. R. Co. (1888), 72 Wis. 229, 39 N. W. 129. 

5 Adams Express Co. v. Ohio State Auditor (1897), 166 U. S. 185, 
41 L. Ed. 965, 17 Sup. Ct. Rep. 604; Bank of California v. City & County 
of San Francisco (1904), 142 Cal. 276, 75 Pac. 832. 

e Ranlet v. Concord R. R. Co. (1883), 62 N. H. 561; Cook & Rath- 
borne Co. v. Sanitary District (1899), 177 111. 599, 52 N. E. 870; Pause 
v. Atlanta (1896), 98 Ga. 92, 26 S. E. 489. 

7 People ex rel. Burhans v. City of New York (1910), 198 N. Y. 
439, 92 N. E. 18. 
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out of the provisions of a certain act of the legislature. 8 A fairer 
and more logical result will certainly be reached when property 
is held to include land, business, good will, or other intangible 
attribute, and when for the taking, deprivation or destruction of any 
of these the owner will be entitled to compensation. 9 

M. P. G. 

Evidence: Admissions: Declarations of Prior Owner of 
Personalty. — Are the declarations of a prior owner of personalty 
made while he held the title, admissible against his successor in 
interest? The general rule is that the declarations of one not a 
party to the suit, are inadmissible against the party unless there is 
some relation of agency or privity in title. The Code of Civil 
Procedure of California 1 has recognized this relation of privity 
by providing that the admissions of a prior owner of realty, while 
owner, are admissible against his subsequent grantee, and this, it 
might be said, is the universally accepted rule, 2 but owing to the 
silence of the legislature on the subject, it is necessary to look 
beyond the code to determine whether or not the rule is also 
applicable to the admissions of predecessors in title of personalty. 
Does the maxim expressio unius est exclusio alterius apply to 
the code section? 

In almost every jurisdiction admissions by the owner of per- 
sonalty made during his ownership are allowed in evidence against 
his transferee, just as are admissions by the owner of realty. This, 
however, is not the rule in New York, for since the case of 
Paige v. Cagwin, 4 it has been well settled that such admissions 
are not good evidence as against a subsequent purchaser for value 
of personal property. 



8 Earle v. Commonwealth (1902), 180 Mass. 579, 63 N. E. 10, 57 
L. R. A 292. 

» Grand Rapids etc. Ry. Co. v. Weiden (1888), 70 Mich. 390, 38 
N. W. 294. 

1 Cal. Code Civ. Proc, § 1849. 

2 Gage v. Eddy (1899), 179 111. 492, 53 N. E. 1008; Cook v. Knowles 
(1878), 38 Mich. 316; Boynton v. Miller (1898), 144 Mo. 681, 46 S. W. 
754; Cunningham v. Tuller (1892), 35 Neb. 58, 52 N. W. 836; Brown 
v. Patterson (1909), 224 Mo. 639, 124 S. W. 1; Harp v. Harp (1902), 136 
Cal. 421, 69 Pac. 28; Williams v. Harter (1898), 121 Cal. 47, 53 Pac. 405. 

3 Magee v. Raiguel (1870). 64 Pa. 110; Fourth National Bank v. 
Albaugh (1903), 188 U. S. 734, 47 L. Ed. 673, 23 Sup. Ct. 450; Holt v. 
Walker (1846), 26 Me. 107; Abbott v. Muir (1854), 5 Ind. 444. 

* (1843), 7 Hill, 361, 42 Am. Dec. 68. The United States Supreme 
Court seems to have been in accord with the New York rule, for in the 
case of Dodge v. Freedman's Savings & Trust Co. (1876), 93 U. S. 379, 
in an opinion rendered by Mr. Justice Hunt, formerly of the New 
York Court of Appeals, it was held that declarations made by the 
holder of a non-negotiable promissory note or of a chattel while he 
held it, are not admissible in evidence in a suit upon or in relation to 
it by a subsequent owner. The case of Fourth National Bank v. 
Albaugh, supra, n. 3, although not mentioning this decision seems to 



